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Article XX has been a valuable weapon against the anti-discrimination provisions of 
the GATT 1994. In general this Article is suggested by commentators as the most likely 
defence for any climate change mitigation measure in breach GATT 1994 obligations. This is 
not disputed here. This paper considers the requirements of the Article XX exceptions but 
also explores the conditions of the National Security exception contained in Article XXI. 
Although it is possible that this exception could be used for climate change mitigation 
measures, this paper argues that it is unlikely that the National Security exception could be 
legitimately applied in these circumstances without member agreement to the contrary.  
I Introduction 
Article XX of GATT has been used by a number of WTO member nations to justify measures 
that would otherwise breach World Trade Organization (WTO) obligations. Article XX has 
been a valuable weapon against the anti-discrimination provisions of the GATT 1994,
2
 when 
measures have been introduced to protect the environment or ecosystem life. Indeed, it may 
be possible for this Article to defend climate change mitigation measures that may otherwise 
breach member obligations. However, Article XX has presented a number of challenges for 
parties choosing to rely on it. For example, the values promoted within Article XX must align 
with the clear objective of the measure in question.  
 
This paper considers the applicability of Article XX for climate change. It also explores 
whether another defence may justify climate change action that would otherwise breach the 
GATT principles. It is arguable that the elusive, but powerful National Security Exception 
contained in Article XXI may indeed be applicable to climate change mitigation measures. 
Despite a recent statement by the President of the United Nations Security Council 
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 Marrakesh Agreement Establishing the World Trade Organization, opened for signature 15 April 1994, 1867 
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emphasising climate change as a risk to existing national security threats, this proposal is not 
easily justified. Indeed it is unlikely to find favour without member agreement. It is however 
one that deserves further consideration both to determine whether it could be applicable to 
climate change mitigation policies, and to ensure it is not used as a means to justify 
protectionist measures cloaked in the guise of environmental protection.   
II Why Consider the WTO for Climate Change? 
The potential impacts of climate change are well documented. Sea level rise, ocean 
acidification, mass species extinction and extreme weather events are just some of the 
predictions that represent the enormous challenge of climate change. The difficulty of this 
challenge is caused in part by the many interests that compete against atmospheric 
preservation. International trade is arguably one of these competing interests.
3
 
Along with a potential conflict of interest, the laws and rules of international trade may 
directly conflict with measures implemented for climate change mitigation. This could occur 
through measures introduced to complement domestic economic instruments such as 
subsidies, border tax adjustments, or obligations to purchase emissions permits.
4
 In truth, 
when these complementary measures are introduced to alleviate domestic industries‟ 
competitiveness concerns, conflict with the WTO rules is a realistic possibility.  
Another reason to consider the law of the WTO is that the importance of global 
organisations such as the WTO is increasing. Indeed the dependence between states for basic 
human needs has increased the potential for trade and economic conflict.
5
 Alvarez noted:  
„states are driven to regulate at the international level by ever-rising movement of 
people, goods, and capital across borders, along with the positive and negative 
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externalities emerging from such flows – from the rise in a common human rights 
ideal to emerging threats to the global commons.
6
 
Therefore there must be global political institutions such as the WTO to ensure that 
behaviour between nations meets agreed standards.
7
 Without standards the weaker or 
developing nation states could potentially be disadvantaged by the powerful and influential.
8
 
These agreed standards are not static and must be responsive and flexible to global societal 
changes.
 9
 Whether the structure of the WTO is conducive to this necessary flexibility is 
questionable. 
III The Structure of the WTO 
The WTO is a member-based organisation where decisions are made by consensus 
between member states. This organisation exists as a contract between nations where 
cooperation is achieved through negotiated rules.
10 There are three decision-making bodies 
within the WTO.
11
 They are the Ministerial Conference, the General Council, and the Trade 
Negotiations committee.
12
  
The Ministerial Conference is the WTO‟s highest decision-making body. Meetings of 
the Ministerial Conference are held once every two years. The Ministerial Conference 
consists of all members, and decisions can be made on any matter arising under the trade 
agreements.
13
 In the interim, between meetings of the Ministerial Conference, the General 
Council decides on day-to-day matters of the WTO. The General Council requires that each 
member state hold one vote, with decision-making by consensus. The vote of the General 
Council is taken on matters such as amendments to general principles, for example the most-
favoured-nation principle, where unanimity is required. The General Council may also decide 
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on interpretations of the provisions of the WTO agreements, where two-thirds majority is 
necessary.
14
 Similarly, the Trade Negotiations Committee consists of all members.  
The inclusion of over 150 members in each of these decision making bodies is essential 
to ensure fair representation of each member‟s interests. However it does lead to difficulties, 
at times impeding response to changes needed. This is especially the case with the large 
diversity between member nations.
15
 Therefore significant changes to the agreements, and 
clarification of principles are often not as forthcoming as is necessary.  
IV THE PRINCIPLES OF THE LAW OF THE WTO 
The Marrakesh Agreement Establishing the World Trade Organization
16
  („WTO 
Agreement’) is an umbrella agreement with all other WTO agreements annexed to it. The 
structure of the WTO and the agreements that bind the member states are complicated and 
lengthy in nature. Van Den Bossche has simplified the principles of the WTO obligations into 
five basic categories.
17
 This provides a succinct summation for the purposes of this paper. 
Excluding procedural rules, such as dispute settlement, Van Den Bossche suggests that the 
WTO principles fall into the following five categories:
18
 
 Non discrimination, including the most favoured nation principle (MFN) and 
national treatment principle (NT);  
 Market access rules, including rules for customs duties and other financial charges; 
 Unfair trade, governing dumping and subsidized trade; 
 Trade liberalization rules, commonly referred to as „exceptions‟; and, 
 Rules promoting regulatory harmonisation around international standards. 
A complex web of principles exists within these broad categories of rules. For example 
the non-discrimination rules contain the principles of MFN and NT that can be found in both 
GATT 1994, and GATS.
19
 The interpretation of these principles differs under both of these 
agreements, and potentially leads to difficulty in understanding a clear meaning. It is not the 
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purpose of this paper to examine the difficulties associated with the general rules of the 
WTO, but rather to consider the exceptions to these general rules, and their applicability to 
the relatively new and challenging climate change conundrum. Indeed the scope of this paper 
is limited to the exceptions contained within the GATT 1994. It is important to note that it is 
generally accepted that these exceptions can only be used to defend obligations in the GATT 
1994 itself.
20
  
V The Exceptions  
The rules that enable divergence from obligations contained within the WTO 
Agreements are known as exceptions. Under the GATT there are two possible exception 
articles that may be relied on to excuse breaches of WTO law by climate change mitigation 
measures. The first of these, and indeed the most likely to succeed is Article XX. There is 
also a possibility that the National Security exception of Article XXI may apply to climate 
change measures.  Recent discussions and decisions of the Security Council promote the 
consideration of this exception for climate change.
21
 Although not commonly considered for 
climate change mitigation measures, this Article provides a potentially powerful exception to 
the GATT principles.  
VI Article XX Exceptions 
The chapeau of Article XX indicates the purpose of including Article XX in the General 
Agreement is not to widen the scope for measures serving trade policy purposes but to 
ensure that commitments under GATT do not hinder the pursuit of policies implemented in 
the pursuit of the interests of the Article. Article XX states:
 
 
Subject to the requirement that such measures are not applied in a manner which 
would constitute a means of arbitrary or unjustifiable discrimination between 
countries where the same conditions prevail, or a disguised restriction on international 
trade, nothing in this Agreement shall be construed to prevent the adoption or 
enforcement of...measures: 
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  (b) ...necessary to protect human, animal or plant life or health, and;  
 (g) ... relating to the conservation of exhaustible natural resources.
 22
 
For a measure to be justified on the basis of one of the exceptions contained in Article 
XX the intention of the regulation must promote one of the purposes contained in the sub 
paragraphs to this provision.
23
  
The WTO has displayed some reluctance to interfere with a country‟s environmental 
objectives and measures. Indeed, in the Brazil - Retreaded Tyres
24
 dispute the Appellate 
Body determined that it was for individual nation states to determine which environmental 
measures should be employed. This can be contrasted with the Panel decision in the Thailand 
– Cigarettes25 dispute where it was concluded that there must be no alternative to the measure 
that a member could reasonably be expected to employ for Article XX to apply.  
1 Article XX (b) 
The first of the environmental exceptions is contained in Paragraph (b), and has two 
requirements beyond the satisfaction of the chapeau. For paragraph (b) to apply the measure 
must: 
 Be designed to protect human, animal or plant life or health; and  
 Be necessary to achieve the protection.  
a. Protect human, animal or plant life or health 
The requirement for „protection of human, animal or plant life or health‟ can 
encompass a number of measures with varying degrees of success. The disputes have 
                                                 
22
Marrakesh Agreement Establishing the World Trade Organization, opened for signature 15 April 1994, 1867 
UNTS 3 (entered into force1 January 1995) Annex 1A ('General Agreement on Tariffs and Trade 1994') Article 
XX. The chapeau of the article is the opening paragraph. For authority on this see Appellate Body Report, 
United States - Standards for Reformulated and Conventional Gasoline WT/DS58/AB/R, (adopted 6 November 
1998). 
23
 Appellate Body Report, Brazil - Measures Affecting Imports of Retreaded Tyres, WT/DS332/AB/R (17 
December 2007). The Appellate Body stated that a measure will result in “disguised protection” or “arbitrary or 
unjustifiable discrimination” only where that discrimination or protection is unrelated to the overall 
environmental goal of the measure, provisionally justified under paragraphs (b) or (g).  
24
 Appellate Body Report, Brazil - Measures Affecting Imports of Retreaded Tyres, WT/DS332/AB/R (17 
December 2007). 
25
 Panel Report, Thailand - Restrictions on Importation of and Internal Taxes on Cigarettes, BISD 37S/200 (7 
November 1990). 
generally interpreted this requirement broadly. Thus, it appears that it is sufficient to identify 
a risk that is lessened by a measure in order to satisfy this requirement of this exception.
26
 
This exception was analysed in the EC – Asbestos27 dispute. In this case the Appellate 
Body reviewed the decision of the Panel in finding that chrysotile asbestos fibres posed a risk 
to human health. In reaching this conclusion the Panel relied first on the statements of four 
scientific experts, who concurred that these fibres were a risk to human health, and second on 
the findings of prominent international bodies, including the International Agency for 
Research on Cancer and the World Health Organisation. The Appellate Body determined that 
the Panel was well within the limits of its discretion to conclude that the products in question 
were highly likely to pose a risk to human health.
28
  
The application of this reasoning to GHG intensive products is difficult. Obviously the 
threat to human health from products of this category is significantly less direct. Where 
asbestos containing products pose the risk themselves, the GHG intensive products pose the 
increased risk through production processes. Having said this, the scientific evidence is likely 
to be compelling that GHG intensive production poses a risk to all three categories of human, 
animal and plant life. Indeed any measure imposed for the purpose of reducing emissions 
intensity in production would have to be considered to lessen the risk to human, animal or 
plant life, however small that may be. Therefore it is not outside reasonable consideration that 
this requirement could be satisfied.  
The purpose that this risk is reduced must also be the clear objective of any measure to 
be justified. The EC-Tariff Preferences
29
dispute is a clear example of this. In this case the 
Panel explored the policy objective of the measure in question, and considered whether the 
measure was designed to achieve the stated objective.
30
 When the examination was 
concluded the Panel found nothing linking the policy to the protection of human life or 
health. Therefore if the objective of a climate change mitigation policy is to actually protect 
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domestic industries from competition then it is unlikely that this exception can be relied on, 
even if risk reduction is achieved.  
b. Be ‘necessary’ to achieve the protection 
The second element that must be satisfied in order to justify a measure under Article 
XX (b) is that the policy measure is necessary to achieve the protection. In the Korea –
Imported Beef
31
 dispute the meaning of necessary was examined. In this case the Panel 
suggested there was a continuum that covered the meaning of necessary, and that this 
continuum ranged from „indispensible‟ through to „making a contribution to‟. The conclusion 
in this case was that the meaning of necessary was closer to the „indispensible‟ end of the 
continuum.
32
 
This element was also explored in detail in the EC – Asbestos dispute. The Panel 
suggested that for the measure to be necessary there must be no reasonably available 
alternative.
33
 The Panel considered that a measure that was in compliance with the WTO 
provisions, but falling short of the level of protection of the disputed measure, was not a 
reasonably available alternative.
34
 Furthermore it was concluded that it was a member‟s right 
to determine the level of protection necessary in a given situation.
35
 
It follows, for the paragraph (b) exception to justify a policy measure the measure must 
have been conceptualised to achieve protection of human, animal or plant life or health and it 
must be necessary with no reasonably available alternatives. The tests of this exception are 
burdensome, and indeed the exception contained in paragraph (g) may provide an 
alternative.
36
 
1 Article XX (g)  
In order for a provision to be justified under Paragraph (g) of Article XX it must satisfy 
three requirements: 
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 The measure must relate to conservation; 
 The conservation must be of an exhaustible natural resource; and,  
 The measure must be made effective with domestic restrictions.  
a. ‘Relate to’ conservation 
As previously mentioned, the objective of any policy measures is intrinsic to the 
relevance of exception provisions.
37
 A clear example of the importance of the policy 
objective for this exception is the Canada-Unprocessed Herring and Salmon dispute.
38
 The 
Panel in this dispute determined that while a trade measure did not have to be necessary or 
essential to the conservation of an exhaustible natural resource, it had to be primarily aimed 
at the conservation of an exhaustible natural resource to be considered as „relating to‟ 
conservation within the meaning of Article XX:(g).39 
Thus it follows that the phrase „relate to‟ is used interchangeably with „primarily aimed 
at‟.40 The US – Shrimp41 report clarified this further, and suggested that there must exist a 
reasonable means and ends relationship between the measure and the conservation of a 
natural resource.  
b. The conservation of natural resources 
The definition of „natural resources‟ was explored by the Appellate Body in the US – 
Shrimp
42
 case: 
From the perspective embodied in the preamble of the WTO Agreement, we note that 
the generic term "natural resources" in Article XX(g) is not "static" in its content or 
reference but is rather "by definition, evolutionary".43 
In this case the Appellate Body went on to explain that the term exhaustible should be 
interpreted in light of „contemporary concerns of the community of nations about the 
protection and conservation of the environment‟.44  
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It follows that the conservation of the atmosphere is very likely fall within the scope of 
conservation of an exhaustible natural resource.  Support for this may be found also in the 
US-Gasoline dispute.
45
 In this case clean air was declared an „exhaustible natural resource‟ 
within the meaning of Article XX (g).
46
 The Panel report in this case explained this 
reasoning: 
The Panel ... examined whether clean air could be considered an exhaustible natural 
resource. In the view of the Panel, clean air was a resource (it had value) and it was 
natural. It could be depleted ... the fact that a resource was renewable could not be an 
objection. A past panel had accepted that renewable stocks of salmon could constitute 
an exhaustible natural resource. Accordingly, the Panel found that a policy to reduce 
the depletion of clean air was a policy to conserve a natural resource within the 
meaning of Article XX(g).
47
 
This reasoning justifies the application of this exception to measures implemented to mitigate 
climate change.  
c. Measure made effective with Domestic Restrictions 
The final requirement of Article XX (g) requires any conservation strategy be 
implemented on domestic products as well as imported. In the US – Gasoline dispute48 the 
Appellate Body examined the meaning of this requirement and suggested that what this 
aspect of the exception required was a certain degree of even-handedness in the application of 
the measure justified in the name of conservation.
49
 The Appellate Body went on to clarify 
that this did not mean that the treatment of domestic and imported products had to be 
identical, rather that there had to at least be some requirements for domestic products to be 
able to justify a measure in the name of conservation.
50
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An appropriate policy to mitigate climate change would indeed be likely to satisfy these 
requirements, however before concluding on the positive side of this debate, the chapeau of 
the article must be considered.  
2 The Chapeau of Article XX 
The Chapeau of Article XX states: 
Subject to the requirement that such measures are not applied in a manner which 
would constitute a means of arbitrary or unjustifiable discrimination between 
countries where the same conditions prevail, or a disguised restriction on international 
trade, nothing in this Agreement shall be construed to prevent the adoption or 
enforcement of...measures...
51
 
It was made clear in the US - Gasoline52dispute that any measure justified under the Article 
XX exceptions had to satisfy the requirements of the chapeau, and thus added another tier to 
be satisfied by each of the Article XX exceptions.53 This approach has been followed in a 
number of subsequent disputes.54 
The Shrimp - Turtle
55
 dispute questioned the operation of the chapeau of the Article XX 
exception. In this case the measures implemented for the protection of sea turtles from shrimp 
fishing were deemed justified under the paragraph (g) exception, however were ruled invalid 
as a result of the discrimination between the parties it applied to, thus infringing the chapeau.  
In truth this may be a concern for climate change mitigation measures. First, if a 
requirement exists only for countries without a domestic mechanism to price GHG emissions, 
the intention of the chapeau may be infringed. Second, if the emissions themselves trigger 
differences in liability discrimination may be inferred.  
Although Article XX may be the most likely exception for climate change mitigation 
measures that potentially infringe other GATT principles, the above discussion has outlined 
some potential challenges. Therefore member states may consider it necessary to look beyond 
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Article XX for justification.  One potentially powerful exception is the national security 
exception contained in Article XXI.  
VII National Security Exception: Article XXI 
Unlike Article XX of the GATT 1994, Article XXI does not have a chapeau to prevent 
misuse of the exceptions contained therein.
56
 This is not to say that this exception can be used 
to excuse any measure howsoever implemented.  
„It is really a question of balance. We have got to have some exceptions. We cannot 
make it too tight because we cannot prohibit measures, which are needed purely for 
security reasons. On the other hand, we cannot make it so broad that, under the guise 
of security, countries will put on measures which really have a commercial purpose‟57 
Therefore similar to the exception contained in Article XX, any provision that satisfies the 
national security exception must have been contemplated with the specific purpose of the 
preservation of national security.  
There have been no panel or Appellate body decisions considering this exception since 
the WTO was established in 1995.
58
 Commentators suggest that this exception may be open 
to abuse through the disinclination of the WTO to examine matters considered for the 
security of a nation state.
59
 This premise was reinforced in the adopted decision of the US – 
Imports of Sugar from Nicaragua.
60
 In this dispute the Panel concluded that it was not 
authorised to examine the reasons for justification under Article XXI, and therefore it was 
unable to determine if the measures in question were defensible.  
An example of the use of the National Security exception was the attempted 
justification by the United States of the trade sanctions imposed on Cuba. The Cuban Liberty 
and Democratic Solidarity Act
61
 (the Helms-Burton Act) was introduced to tighten trade 
restrictions on Cuba.
62
 This lead to an objection from the EU, that claimed the Act was an 
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impermissible restriction on international trade.
63
 A panel was appointed to adjudicate on the 
matter, however the United States officials announced they would not participate in the 
dispute because the „panel lacked competence to adjudicate on a national security issue‟.64 
The EU and US subsequently came to an agreement, and therefore there was no ruling by a 
WTO adjudicative body.
65
  
1 Taken in a time of war or other emergency in international relations  
The text of Article XXI provides: 
(b)... nothing in the agreement shall be construed to prevent any member from taking any 
action which it considers necessary for the protection of its essential security interests... 
(iii) taken in time of war or other emergency in international relations; 
66
 or, 
(c) to prevent any contracting party from taking any action in pursuance of its 
obligations under the United Nations Charter for the maintenance of international peace 
and security…67 
Paragraph (b) proposes that if there are no armed conflicts directly linked to the warming of 
the planet then it must be shown that climate change could be considered as an „other 
emergency in international relations‟.  
The definition of „other emergency in international relations‟ has not been clarified by a 
Panel or Appellate body, however it has been suggested that what it often means is „serious 
international tension‟.68 The interpretation of this requirement is therefore related to tensions 
between nations, and may not be read so broadly as to incorporate the types of tension and 
threats associated with climate change, at least not presently.   
It is not outside the scope of reasonable consideration that the tensions surrounding 
climate change could escalate from international negotiation to international crisis. However, 
presently this is a difficult argument. Therefore, without agreement of the Ministerial 
Conference or General Council, it is highly unlikely that this particular provision could be 
used for the purposes of climate change mitigation.  
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 2 Pursuit of the Obligations of the United Nations Charter for the Maintenance of 
International Peace and Security. 
The Charter of the United Nations („the Charter‟) was signed on 26 June 1945 in the 
aftermath of the German surrender following World War II. The exception of allowing the 
pursuit of UN Charter obligations reaffirms Article 103 of the Charter.
69
 Article 103 of the 
Charter states: 
In the event of a conflict between the obligations of the Members of the United 
Nations under the present Charter and their obligations under any other international 
agreement, their obligations under the present Charter shall prevail. 
This exception allows members to depart from the WTO obligations in the course of 
responsibilities imposed by the Charter, or imposed by the organizations enforcing the 
obligations of the Charter. For example, the United Nations Security Council (the Security 
Council) has the power to order „complete or partial interruption of economic relations‟ 70 in 
the pursuit of international peace and security.  
The Security Council consists of 15 members who can overrule the obligations of any 
UN member under any earlier or later international agreement. This makes the Security 
Council a powerful decision-making body, and means the confines of the Council mandate 
must be adhered to.
71
  The mandate of the Security Council is contained in Article 24 of the 
UN Charter.
72
 The primary purpose of the Security Council is proclaimed therein to be the 
maintenance of international peace and security.
73
  In a globalised society, this mandate has 
encompassed a number of issues from public health
74
 to environmental threats. Indeed in 
1992 the Security Council expanded the definition of what could amount to a threat to the 
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peace
75
 to include „non-military sources of instability in the economic, social, humanitarian 
and ecological fields…‟76 
On 17 April 2007 the Security Council considered climate change directly.
77
 The 
debate itself was a cause of conflict between a number of critics and policymakers, with some 
suggesting that the subject matter should be considered outside the scope of the Security 
Council‟s concern. The Security Council raised climate change again in July 2011. On July 
20, 2011 the President of the Security Council released a statement detailing the position of 
the Security Council in regards to climate change.
 78
 In this statement the threat of climate 
change was clearly articulated: 
The Security Council expresses its concern that possible adverse effects of climate 
change may, in the long run, aggravate certain existing threats to international peace 
and security.
 79
 
This metaphorically opens the door to the imposition of trade sanctions, if the Security 
Council were to consider climate change mitigation as a matter of urgency.  
As it stands no such sanctions have been considered, and the likelihood presently 
appears remote. Indeed even if such a sanction was imposed, the only type of measure 
justified would have to be within the limits of that sanction. 
Thus the exception of Article XXI would face some major challenges in order to justify 
climate change mitigation measures. In truth it would be highly unlikely that this exception 
would be extended to climate change without an agreement of the Ministerial Conference, or 
at the very least the General Council. One could argue that the clear intention of Article XXI 
does not incorporate measures such as climate change mitigation, despite the seriousness 
associated with this global environmental phenomenon.   
VIII Conclusion 
The collision of WTO obligations and climate change mitigation measures has been 
the focus of many publications over a number of years.
 80
 Questions, including the legality of 
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border tax adjustments and free permit allocation in emissions trading schemes have lead 
commentators to suggest that implementing some mitigation measures may indeed conflict 
with existing trade obligations. Although this potential collision has lead to questions of 
legitimacy of global organisations, such as the WTO
81
 in truth these organisations are 
increasing in importance, given the trend of globalisation. Having said this these 
organisations do not operate in a vacuum and there is a need to consider issues that have 
potential to transform human society. The text of both Articles XX and XXI was drafted in 
1948, and has not been amended since.
82
 This brings into question its legitimacy in the world 
and the trading system as it relates today. Arguably, the greatest threat to species survival is 
no longer armed conflict or political instability. Therefore in order for organisations, such as 
the WTO, to remain legitimate they must respond adequately to the modern environmental 
challenges. However, this must be done in balance with the values and purpose of the 
organisation itself.  
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